
REPLY TO 
ATIENTION OF: 

Office of Counsel 

Via Federal Express 
Ms. Katherine Kennedy 

DEPARTMENT OF THE ARMY 
BU FALO DISTRICT. CORPS OF ENGINEERS 

1776 NIAGARA STREET 
BUFFALO, NEW YORK 14207·3199 

December 3,2008 

Special Deputy Attorney General for 
Environmental Protection 
State of New York 
120 Broadway 
New York, NY 10271 

SUBJECT: Department of Defens~ Restoration Advisory Board for the U.S. Army Corps of 
Engineers Projects at the Former Lake Ontario Ordnance Works Site 

Dear Ms. Kennedy: I 
I am writing regarding the forme~ Lake Ontario Ordnance Works ("LOOW") Formerly Used 

Defense Site in the Town of Lewiston, Niagara County, New York. Specifically, I am writing to 
address questions that you raised during our October 27, 2008, conference call and as indicated 
during that conference call, I am pf0viding you with information regarding the Buffalo District's 
proposed public involvement plan for our projects at both the former LOOW site and the 
Formerly Utilized Sites Remedial ~ction Program ("FUSRAP") site at the Niagara Falls Storage 
Site ("NFSS") which is co-located at the former LOOW property. It is important to note that 
while the Corps is executing both p !ojects they are proceeding under two separate authorities, 
using two separate funding streams. LOOW is a former Department of Defense ("DoD") facility 
and falls under the Defense Environmental Restoration Program ("DERP") statute (10 U.S.C. §§ 
270 I et seq.) and the NFSS is a federally owned facility within the LOOW property boundary 
which the Corps is addressing unde FUSRAP pursuant to Public Law 105-62. 

During the October 27th meeting you indicated that the Office of the Attorney General was 
acting in a policy role for the citizens of the State of New York to ensure that tbe citizenry was 
informed and able to participate in the remedial process underway at the former LOOW site. To 
that end, you asked that the District consider hiring a facilitator to work with the existing 
LOOW-RAB community group to resolve any differences that may exist between the District 
and the community group. Your position is that the community LOOW-RAB group is, and has 
been, a Department of Defense Restbration Advisory Board ("DoD-RAB"). In your opinion, the 
primary misunderstanding between fhe United States Army Corps of Engineers ("Corps") and 
the community LOOW-RAB group 'is the Corps ' failure to recognize this community group as a 
DoD-RAB. 
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As I and other District employee explained during our conference call, since 2003 the District 
has accepted this group as the groud has described itself on its website and in its brochure, as a 

I 
"community based volunteer group' with the mission to " influence the investigation and 
promote satisfactory remediation oflthe entire LOOW site (including all publicly and privately 
owned parcels.)" (see Enclosures). [The Corps operated a DoD-RAB at the LOOW FUDS site 
until late 2002 pursuant to guidanc~ documents such as Engineer Technical Letter 1110-1-169 .. 
Procedures for Establishing and Maintaining a Restoration Advisory Board, 30 June 1998. ThiS 
guidance document provided infonnation and recommended procedures, but not statutory or 
regulatory requirements, for USAC¥ commanders to establish and maintain RABs addressing 
former DoD properties. This guidance and underlying authority does not extend to the 
establishment of RABs at FUSRAP properties, such as NFSS. 

The current community-based "Lp OW-RAB" volunteer group to which you refer is 
independent from the Corps, and was formed in early 2003 in response to the community and 
then-existing DoD-RAB communi~ members' desire to have a broader focus than that of the 
then-existing DoD operated RAB. t s such the community and community members of the 
DoD-RAB wished to participate in activities and address issues which were beyond the 

I 

allowable scope of a DoD-RAB which would be limited to addressing only DoD related issues, 
in this case the FUDS property. The Corps, as a branch of a federal executive agency, can not 
legally expand the scope of a DoD ~unded activity beyond the authority provided in the 
underlying statute. The expanded scope of activities desired by the community included 
addressing regional environmental ibsues unrelated to the DoD activities at the former LOOW 
site and lobbying for federal and non-federal funds or other legislative involvement in the 
remediation of the LOOW site-ac~vities that the Corps is barred by federal law from directly 
participating in or using federal funes to support. 

I 
Tn 2002, prior to the fornlation o~the current LOOW-RAB, the Corps hired a facilitator to 

conduct a situation assessment of the DoD-RAB for the LOOW site to determine what method of 
public involvement was best for the community and the Corps in light of the community and 
community members concerns with the structure and scope of the existing DoD-RAB. The 
facilitator produced a report entitled "Situation Assessment: An Independent Assessment of Best 
Practices For Involving Stakeholder. In Environmental Restoration" that was referenced during 
our discussion. This report recognized some ofthe constraints placed upon the federal 
government and following its issuadce, the community members and government members of 
the former DoD-RAB reached a consensus that the best way to address the community concerns 
and achieve a broader mission was fo form a group independent from the Corps and free from 
the government constraints. As a dfrect result of this joint decision, the Corps ended its 
membership and withdrew from its leadership role of the existing DoD-RAB. Instead, it agreed 
to participate in the new group's me11etings to the extent possible. Under the guidance in effect at 
that time, this effectively dissolved he DoD-RAB. 

The Corps is not a member of thel current community based group. As a result, the Corps has 
not funded, operated, or particiPate1 in the group's selection of members, or maintained the 
community LOOW-RAB group's w1ebsite, or participated or been involved in developing the 
LOOW-RAB group ' s goals since la e 2002. Nonetheless, the District has endeavored to 
participate in the community LOOW-RAB group's meetings and provide information on the 
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remediation the Corps is carrying out at the fonner LOOW site to the extent possible. Contrary 
to your assertions in your October 16 letter to the Buffalo District Commander, the District has 
and will continue to endeavor to ha~e a representative attend LOOW-RAB meetings as resources 
permit and provide information to the community LOOW-RAB group as it would for other 
interested conununity groups, citizehs or government agencies. Additionally, the community 
LOOW-RAB group will be invited to participate in all public involvement opportunities 

I 
developed by the District as outlined in the proposed public involvement plan. However, at this 
time the District will not contract with a facilitator for the purposes of enhancing 
communications with the LOOW-RJ<\B group or to resolve any perceived differences between 
this group and the Corps. 

The Corps is developing updated public involvement plans that will be implemented during 
the 2009 and 20 I 0 federal fiscal years, subject to available resources, to ensure that the 
community is infonned and has meaningful opportunity to participate in the Corps' remediation 
efforts at both the LOOW and NFSS sites. The plans are being designed keeping in mind the 
suggestions from the community in tesponse to the Corps ' community assessment conducted last 
month, and the Corps' experience a~ the LOOW, NFSS and other remediation sites. The 
responses to the community assessment indicated that a more interactive forum than a public 
information session was desired. A<icordingly, the Corps is proposing to hold periodic 
community workshops--open to tbe bublic--that would allow the Corps to present its information 
and project updates, solicit input on future work efforts (e.g. sampling strategies), and engage the 
public in open forum on technical and outreach concerns for the Corps to then consider. These 
efforts are in addition to the community relations requirements under the Comprehensive 
Environmental Restoration, Compensation and Liability Act ("CERCLA") and the National Oil 
and Hazardous Substances Pollution Contingency Plan ("NCP") found at 40 Code of Federal 
Regulations Part 300.430. I 

During the first few workshops the Corps will again provide the information on the technical 
assistance programs available to the conununity, whicb are primarily administered by the United 
States Environmental Protection Agency. Members of the conununity have also indicated that 
they value the Corps' outreach prod cts and encouraged the Corps to continue such products like 
"News from the Corps" emails, project fact sheets, and public information placed on the Buffalo 
District's website. As such, the Corps will continue these efforts to provide the conununity with 
timely information concerning cleanup activities at both the LOOW and the NFSS. 

A component of the proposed public involvement plan for the former LOOW site will be the 
solicitation of community interest in lthe establishment of a DoD-RAB in conformance witb 32 
CFR § 202.2 during the 2010 federal fiscal year. This solicitation of interest will be similar to 
that conducted this past spring and a! that time, if any of the criteria at 32 CFR § 202.2 are met, 
the Corps will establish a DoD-RABI for the former LOOW site in accordance with this 
regulation, which is limited to the DERP-FUDS authority at former LOOW properties. 
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If you wish to discuss the contents of this letter or other issues relating the LOOW or NFSS 
please contact me at (716) 879-4181, via email at colin.r.ozanneC<i!usace.amw.mii or at the above 
address. I provided a copy of this letter to New York State Assistant Attorney General ms. Linda 
White. 

Z
inc ~r~, 

(I;f4" ~~ 
olin R. 0 nne 

Senior A, istant District Counsel 

Enclosures 
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